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The essential elements being present, an action may be maintained for the malicious institution or wrongful initiation 
of a civil proceeding. 


An action for malicious prosecution can be brought when the underlying action is a civil action,'! although in some 
jurisdictions actions involving civil litigation may be denominated differently than those involving criminal actions? and may 
have different requirements.* The tort of malicious prosecution of a civil proceeding requires the institution of a prior civil 
action by the malicious prosecution defendant.’ A party bringing a civil malicious prosecution case must prove that the 
underlying action was instigated by the party against whom the malicious prosecution action is brought.° 


While it has been stated that the mere bringing of a civil suit, without more is sufficient to support an action for malicious 
prosecution,’ there is authority to the effect that the mere bringing of a civil suit, no matter how unfounded or unjust, is not 
actionable as malicious prosecution,’ as there must be some suing out of a form of process which interferes with person or 


property,*® or results in special damage or injury.” 


There is no cause of action for the negligent prosecution or negligent filing of a lawsuit. '° 
Threat of litigation. 


The mere threat of meritless or frivolous litigation does not constitute the tort of abuse of process or the tort of malicious use 
of process; rather, these torts require the actual pursuit of litigation to be applicable.'! 
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Frivolous appeals. 


A malicious prosecution claim cannot be based on a frivolous appeal.’ 


Pleading of meritless affirmative defenses. 


A defendant who pleads an affirmative defense cannot be liable for malicious prosecution, no matter how meritless the 
defense." 
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